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Introduction plicated than one might think. As with other areas of the law,
there is a basic framework upon which to build.
As you return from a Continuing Legal Education course in
estate planning, you pick up your luggage and notice that the Three statutes that serve as an important part of the frame-
suitcase in which you packed your government-issued laptop iswork for the proper use of the appropriations made by Congress
damaged. You plug in the laptop, only to find that it does not are the Purpose Statitéhe Anti-Deficiency Act (ADA): and
work. You kick yourself for packing it and file a claim with the the Miscellaneous Receipts Statute (MRS)hile the Purpose
airline. On the trip home, you wonder whether you can acceptStatute and the ADA have both been the subject of several arti-
the check the airline will be sending you to repair the laptop. cles, neither of these statutes is widely understood. The MRS
is an equally important part of the framework of appropriations,
The following Monday, you discover several phone mes- yet even less attention has been paid to the MRS and the issue
sages from the head of Friends of the United Stedesnterna- of augmentation of appropriated funds. Indeed, many military
tional private organization (IPO). You know from past practitioners are unfamiliar with the issues in fiscal law gov-
experience that this is not a group you want to deal with whenerned by these three fiscal law principles, until they find them-
you have the laptop question on your mind. The IPO wants toselves facing an ADA investigatibor an augmentation isséie.
buy six new Pentium computers with the “works” and donate
them to the General and his staff. One of the most difficult challenges in dealing with an MRS
issue is that there is no single reference souifiee exceptions
Both of the scenarios above involve fiscal law. Although tothe MRS are scattered throughout the United States Code and
most military and civilian attorneys have been able to avoid fis- Public Law. Another problem is that this area of the law
cal law issues, it is clear that the law of money is extremely changes constantly. Not only must one keep up with the impact
important to the accomplishment of the mission in the high of the statutory changes, but one must keep up with recent Gen-
operations tempo and continued draw-downs of today. Under-eral Accounting Office (GAO) decisions. While it is impossi-
standing and dealing with fiscal law issues are much less com-ble for this article to cover every exception to the MRBEe

1. Thisis a fictitious organization.
2. 31U.S.C.§1301(a) (1994).
3. Id. § 1341;see id 88 1342, 1517.

4. 1d. 8§ 3302(b). There are other statutes that are equally important in analyzing fiscal lanSsslies.Bona Fide Needs Statutk,§ 1502(a); The Impoundment
Control Act of 1974, 2 U.S.C. 8§ 681-688 (1997); 31 U.S.C. § 1512(c)(2) (1994). The facts involved in each specific deteewille what parts of the framework
practitioners must use to answer the particular question asked.

5. For example, an ADA investigation is required when an agency’s officer or employee makes or authorizes an obligaginditareexpat exceeds the amount
available in an appropriation or fun8ee31 U.S.C. § 1341(a)(1)(A). Another example of when an ADA investigation would be required is when an agency'’s officer
or employee involves the government in a contractual obligation for payment of money before an appropriation is madbenmisssathorized by lavsee id.

§ 1341(a)(1)(B).

6. An augmentation occurs when an agency takes an action which increases the amount of funds available in an agenagisnapphigoriormally occurs in
one of two ways, which are discussed later in this arti8ke infranotes 13-14 and accompanying text.

7. There are two references that may be used for starting points in analyzing an MRS problem. The GAO discusses aoffuedtiioane of its publications.
See2 GeNerAL AccouNnTiNG OFFICE, PRINCIPLES OF FEDERAL APPROPRIATIONSLAW ch. 6, § E (2d Ed. 1992) [ hereinaftestBook] (This book is often referred to as the
GAO “Red Book.”). The Army Judge Advocate General's School, Contract Law Department’s Fiscal Law Deskbook is anothereseoatiemivhen confronted
with an MRS issueSeeCoNTrRACT L. DeP T, THE JUDGE ADVOCATE GENERAL'S ScHooL, U.S. ARmy, JA-506, FscaL Law Course DeskBook (May 1996).

8. For example, there is an MRS exception at 10 U.S.C. § 423 (1994) that deals with the use of proceeds from countee-iopelttéons of the military depart-
ments to fund those types of operations until the funds are no longer needed.
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first goal is to familiarize the military practitioner with the appropriatiort! This can result in the agency spending more
MRS and the exceptions that are most common to military money than was originally appropriated by Congtéss.
practice.
It is possible to have an augmentation of funds resulting
The second goal of this article is to suggest a four-step pro-from either a violation of the Purpose Statute or the MRS. A
cess military practitioners may use as a framework for analyz-Purpose Statute augmentation occurs when one appropriation is
ing MRS issues they may encounter in everyday practice. Thisused to pay the costs associated with the purposes of another
four-step process can serve as a general template when trying @ppropriationt* An augmentation in violation of the MRS
analyze an MRS augmentation issue. The four-step processccurs when an agency receives and retains funds from a source
begins with determining what appropriation is being aug- outside the appropriations process rather than forwarding the
mented. Second, determine if there is a specific statutoryfunds to the General Fund of the U.S. Treasury as miscella-
exception granted by Congress which allows the money to beneous receipt¥.
retained in that appropriation rather than returning the money to
the Treasury as a miscellaneous receipt. Third, if there is no
specific statutory authorization, determine whether there are Legislative History and Purpose of the MRS
any GAO decisions creating an exception to the MRS. Fourth,
when no exception can be found, look to see if there is any alter-  Prior to the enactment of the MRS in 1849, government offi-
native to receiving money. cials would collect money owed to the United States and use the
funds to pay various expenses, including their own salaries in
some instances, rather than forwarding the money and drawing
Background against a fund established for payment of salaries and
expenses$® By passing the MRS, Congress was reasserting
In the United States government, Congress has the power ofontrol over the public purse and preventing unchecked spend-
the pursé. “No money shall be drawn from the treasury except ing on the part of the Executive Branch. Today, the MRS is
in consequence of appropriations made by [BwTherefore, it codified at 31 U.S.C. § 3302(b) and provides that “all money
is Congress that determines what level of appropriations anyreceived by government agents or officials from any source
given agency shall receive. A basic principle of fiscal law is must be deposited in the Treasury as soon as practicéble.”
that augmentation of appropriations is not permitted. An aug-
mentation of an appropriation occurs when an agency takes an There are penalties associated with violating the statute,
action which increases the amount of funds available in ansuch as “removal from office or forfeiture of money, in any
amount, to the Government held by the official or agent to

9. For an excellent article on Congress’ power of the purse, see Kat€stitiress’ Power of the Purs@7 YaLe L.J. 1343 (1988).
10. U.S.GnsT. art. 1,89, cl. 7.

11. Availability of Receipts from Synthetic Fuels Projects for Contract Admin. Expenses of the Dep’t of Treasury, OffitkeifcSyuels Projects, B-247644, 72
Comp. Gen. 164 (Apr. 9, 1993).

12. This may lead to a violation of the Antideficiency Act. 31 U.S.C.A. §8 1341, 1517 (198é%ary L. Hopkins and Robert M. Nufthe Anti-Deficiency Act
(Revised Statute 3679) and Funding Federal Contracts: An AnasisiL. L. Rev. 51 (1978).

13. For example, the nonreimbursable use of a sending agency’s employees, whose wages are paid by the sending agéring, dgenmcresults in an improper
use of the sending agency’s funds and an unlawful augmentation of the receiving agency’s appropriations. Departmeandftiealdn Servs.—Detail of Office

of Community Servs. Employees, B-211373, 64 Comp. Gen. 370 (Mar. 20, 88yonreimbursable Transfer of Admin. Law Judges, B-221585, 65 Comp. Gen.
635 (June 9, 1986) (statutory authority did not allow the transfer of 15 to 20 National Labor Relations Board administjatigeseon a nonreimbursable basis);
U.S. Gov't Printing Office, B-247348, 1992 WL 152986 (Comp. Gen. June 22, 1992) (nonreimbursable detail of Governmer®fidet{@PO) employee pur-
suant to a settlement agreement made under Title VII of the Civil Rights Act violates statutory prohibition against usmgl@f@sto do work other than public
printing and binding and illegally augments another agency’s appropriaBemsee3 U.S.C. § 112 (1994) (providing authority for nonreimbursable details to the
White House); Honorable William D. Ford, Chairman, Comm. on Post Office and Civil Serv., House of Representatives, B-2Z24033,104529 (Comp. Gen.
Jan. 30, 1987) (detailing of Schedule C employees to an agency other than the one to which they have been appointedjpbgialetms., B-230960, 1988
WL 227433 (Comp. Gen. Apr. 11, 1988) (detail of agency employees to Congressional committee is appropriate, providedt#ilafuttieeds the purposes for
which the agency’s appropriations are available).

14. For example, the “interest earned on unauthorized loans made by an agency pursuant to a grant program becomeshenégbetitatvarded to the treasury.”
Interest Earned on Unauthorized Loans of Fed. Grant Funds, B-246502, 71 Comp. Gen. 387 (May 15eE083).0of Appropriated Funds by the Air Force to
Provide Support for Child Care Centers for Children of Civilian Employees, B-222989, 67 Comp. Gen. 443 (June 9, 1988) (pagiwedtly the Air Force for
its capital improvement expenditures in providing space for civilian child care centers must be deposited in the Treasefiaasonis receipts).

15. The Act of March 3, 1849, 9 Stat. 398 (providing that all funds received from customs, sale of public lands, antaibmisceources be paid to the Treasury).

For example, the legislative history discusses customs officers who had authority to collect various customs and impod rktdésed the money to pay their
salaries and expenses.
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which they may be entitled™ The money collected under this

provision must be deposited into the General Fund of the Appropriated Funds Contracts
United States Treasury as a miscellaneous receipt, absent any
exception. The Economy ActThe Economy Act provides statutory

authority for interagency ordefs.Using the Economy Act, any
Over the years, the GAO has interpreted the MRS and itsgovernmental agency may order goods or services from any
application. The GAO repeatedly has held that it is money, notother governmental agen€y.The statute requires the ordering
other types of property, received by governmental agencies thaagency to reimburse the servicing agency for the goods or ser-
triggers the prohibitiof® It is critical in analyzing an MRS  vices provided? The servicing agency may retain the money,
problem to remember that, in most instances, the augmentatiomlepositing it into the same appropriation which was used to
issue arises when dealing with the acceptance of money. obtain the goods or services. If the servicing agency is unable
to deposit the money into the appropriation which was used to
perform the Economy Act order, the agency must forward the
Application of the MRS—Statutory Exceptions money to the Treasufy. To deposit the money into an appro-
priation which had not been used for the order would result in
Over the years, Congress, for a variety of reasons, recogan improper augmentatiém.
nized that it was desirable to provide executive agencies with
some statutory exceptions to the MRS. These exceptions allow Project Orders. The Project Order Statute, which is similar
the agencies to keep the money rather than forwarding it to theo the Economy Act, provides authority for the ordering of
General Fund of the United States Treastry. goods or services between the military departments and gov-
ernment-owned and government-operated establishments
Several of the statutory exceptions enacted by Congresswithin the DOD? In passing the Project Order Statute, Con-
have an impact on the contracting practices of the Departmengress gave the departments and agencies within the DOD the
of Defense (DOD). Every day, military attorneys use two of the authority to conduct business with each other, allowing the ser-
exceptions to the MRS discussed in the following paragraphs,vicing agency to retain funds in its appropriation paid by the
the Economy Act and the Project Order Statute, without muchordering agency without violating the MRS.
thought as to the underlying MRS issue.

16. 31 U.S.C. § 3302(b) (1994) (“Except as provided in section 3718(b) of this title, an official or agent of the Goveceimérg money for the Government from

any source shall deposit the money in the Treasury as soon as practicable without deduction for any charge or claimC).83[ 1Bfb) provides authority for
agencies to contract for collection services. These contracts can be for the recovery of indebtedness or to locateoassetrof/the United States. This does

not cover any debts owed to the Internal Revenue Service. Section (d) provides that the fee for this contract can bnpaithfront recovere&eeGSA Transp.

Audit Contracts, B-198137, 64 Comp. Gen. 366 (Mar. 20, 1985) (use of proceeds recovered from carriers and freight forgerdamssfoo recover delinquent
amounts owed to the United StateSge als®\cceptance of Payment by Commercial Credit Card, B-177617, 67 Comp. Gen. 48 (Nov. 6, 1987) (credit card company
commissions must be paid from agency’s current operating appropriations, rather than be deducted from the credit carditsaff$acti

17. 31 U.S.C. § 3302(d).

18. Bureau of Alcohol, Tobacco, and Firearms—Augmentation of Appropriations—Replacement of Autos by Negligent Third R2a6&4 87 Comp. Gen.
510 (July 12, 1988).

19. It should be noted that what Congress giveth, Congress can taketh away. For example, in 1992, Congress addetbahmddigigrExport Control Act that
allowed the DOD to use money received from the sales of tanks, infantry fighting vehicles, and armored personnel cargeadderta those vehicleSee22
U.S.C. § 2761(j) (Supp. IV 1992). This provision worked as an exception to the miscellaneous receipts statute untédticdiSeddhtional Defense Authorization
Act for Fiscal Year 1996, Pub. L. No. 104-106, § 112, 110 Stat. 206 (1996).

20. 31 U.S.C. §1535.

21. Id. 8 1535(a).

22. 1d. 8 1535(b).SeeEconomy Act Payments After Obligated Account Is Closed, B-260993, June 26, 1996, 96-1 CPD { 287.

23. For example, this might occur if the money is to be deposited into a closed appropriation. Since the closed apgropriatigar available for use, the money
must be forwarded to the General Fund of the Treasury as a miscellaneous receipt.

24. Hypothetically, the Air Force (a DOD agency) places an order with the NASA (a non-DOD government agency) for thef plotagse@ some research. The
Air Force would reimburse the NASA for the services procured, and the NASA would deposit the money into the appropriatqrayded the services. The

GAO has held that the Economy Act, not the Project Order Statute, applies to DOD orders to non-DOD &geaGieseral Counsel, Library of Congress, B-
246773, 72 Comp. Gen. 172 (May 5, 1993).

25. 41 U.S.C. § 23 (1994). Project Order authority for the Coast Guard is found at 14 U.S.C. § 151 (1988). Governmand-gawnethment-operated establish-
ments are also referred to as GOGOs.
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The New Kid in Town.A new exception to the MRS  received for goods or services provided through the revolving
appeared in the 1997 National Defense Authorization Act fund are then deposited back into the revolving féind.he
(NDAA).? The NDAA adds a new code section, 10 U.S.C. § Defense Business Operating Fund (DB®KE)an example of a
2482a, which appears to create the equivalent of the Projectvorking capital revolving fund. Customer agencies place their
Order Statute and the Economy Act for the Defense Commis-orders with the DBOF and pay the DBOF for the goods or ser-
sary Agency and Nonappropriated Fund Instrumentalities vices upon receigt. Since these revolving funds are authorized
(NAFIs). This new section allows NAFIs to enter into contracts by Congress, they may be terminated at any time by Congress.
or agreements with other agencies and instrumentalities within
the DOD or with another federal department, agency, or instru-
mentality to provide or obtain goods or services that are bene- A Problem Area for Appropriated Funds Contracting:
ficial to the efficient management and operation of the Nonappropriated Funds Contracts
exchange system or the morale, welfare, and recreation sys-
tem2® While the new section does not specifically mention  Normally, the MRS applies only to appropriated funds con-
reimbursement of the costs to the servicing agency, it makegdracting. However, there are some “cross-o¥andnappropri-
sense only if it is read and interpreted as an exception to theated funds (NAF) contracts for services which are impacted by
MRS just like the Economy Act and the Project Order St&tute. the MRS. How can this happen? It can happen through the

combining of appropriated and nonappropriated fund needs for

Revolving Funds.Revolving Funds were created by Con- services into a single solicitatidh.In Scheduled Airline Traffic
gress to provide agencies with a management tool in the formOffices, Inc. v. Department of Defer®ea DOD agency’s
of “working capital funds® or “management fund¥"that pro- appropriated fund contracting officer attempted to combine
vide for the operation of certain activities. Revolving funds are requirements for both official and unofficial travel services into
normally established with an initial appropriation from Con- one solicitatior?® The solicitation required the concession fee
gress. Once the revolving fund is established, any paymengpaid for official travel to be forwarded to the General Fund of

26. Hypothetically, the Army (a DOD agency) may contract with the Air Force (a DOD agency) to provide some maintenaredifopteys. Assuming the
project order is properly completed, the Army pays the Air Force for the maintenance performed and the Air Force placeg thi ithenappropriation used for
obtaining such services. Again, if for some reason they cannot deposit the funds into the appropriation that was changebgsetvice, then the money must
be forwarded to the Treasury for deposit as a miscellaneous receipt. The GAO has held that the Project Order Stateteveppl@©b and DOD GOGOSee
General Counsel, Library of Congre€3-246773, 72 Comp. Gen. 172 (May 5, 1993).

27. National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 341, 110 Stat. 2488-2489 (1996).
28. Id.

29. To interpret the new section otherwise would render it unusable. The whole idea behind this new provision wasde ghtéidsethe tools to allow more
efficient management and to promote efficiency in their operatiSesH.R. Rer. No. 104-563, at 278, 110 Stat. 2989 (1996). The statute also appears to authorize
NAFIs to sell to appropriated fund activities. Normally, NAFIs are not subject to the requirements of the MRS, and sd#iing genvices to appropriated fund
activities should not cause them to fall within the requirements of the MRS.

30. 10 U.S.C. § 2208 (1994).
31. Id. § 2209.
32. Id. § 2208(h).

33. The DBOF was established by Congress on 1 October 1991, by combining nine different stock and industrial fundseifitmtheTdre DBOF was codified
as an entity in 1996 at 10 U.S.C. § 22BeeNational Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 371, 110 Stat. 186 (1996).

34. There are numerous other revolving funds scattered throughout the United StateSee8deJ.S.C. § 3720 (1988) (authorizing agency heads to establish a
Cash Management Improvements Fund for collection of payments); 42 U.S.C. § 10601 (1994) (authorizing the Crime VictirSe€&aigtNational Technical
Information Serv.—Use of Customer Advance Deposits For Operating Expenses, B-243710, 71 Comp. Gen. 224 (Feb. 10, 1988)t(ais¢asenal Technical
Information Service’s use of money deposited into a revolving fund created by 15 U.S.C. § 1526 (1994)) and Administraibar Adeten., B-116651, 40 Comp.
Gen. 356 (Dec. 13, 1960) (discussing the Veterans Administration’s use of funds deposited into a revolving supply fubgt 888t&IC. § 5011 (1994)).

35. For example, the Panama Canal Commission Fund was terminated, and the unappropriated balance was transferred t€émalFReaohang FundSee
22 U.S.C. § 3712(a)(2) (1994). While the Panama Canal Commission Fund was not named a revolving fund, it was a funtigasedppaipriations. The same
principle would apply to the Panama Canal Revolving Fund, which will no longer be needed at some point in the future.

36. The term “cross-over” is used to identify those nonappropriated funds (NAF) contracts that are solicited and/or ediimjrésteppropriated fund contracting
officer. This is required by some service regulations when the NAF contract exceeds a certain dollar threshold or whetotitealtikfg officer does not feel he

has the expertise to compete the contract in quesBeaJ.S. D=F' T oF ARMY, REG. 215-4, MbRALE, WELFARE, AND RECREATION: NONAPPROPRIATEDFUND CONTRACTING,

paras. 1-8d and 3-11 (10 Oct. 1990); U.& DoF AR Forcg AR ForRcEINSTR 64-301, MNAPPROPRIATEDFUND CONTRACTING, para. 5 (18 Apr. 1994); U.SeBT oF

AR Forcg AR Force FEDERAL AcquisiTioN Rec. Supp. 5301.602-1 (May 1, 1996). This term should not be read to imply that appropriated funds are used to fund the
NAF contract.
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the Treasury and the concession fees for the unofficial travelery program. In enacting 10 U.S.C. § 169&0ngress recog-
would be deposited into the local morale fuAdThe court nized the need to recover military health care expenditures from
stated, “we have no doubt that concession fees for unofficialthird party payers. In order to provide incentives for the mili-
travel constitute money for the Government within the meaning tary services to engage in more aggressive recovery of money
of the statute® As a result, the court held the money was a spent for health care, Congress created an exception to the MRS
miscellaneous receipt and that it was being improperly divertedunder 10 U.S.C. § 1095(¢). This provision of the statute
from the General Fund of the Treasury. The court ordered thatllows “the military medical facility to retain amounts collected
the funds be deposited into the Treasury and remanded the caseom third party insuref® for medical treatment provided to
to the district court? eligible recipients and credit them to the facility’s operation and
maintenance appropriatiort”
Other Areas of Application in Government Practice
A New Day in Recovering Pay& new exception was cre-

Most military practitioners would reason that since the MRS ated by Congress in the 1997 NDAA in the area of claims
is a fiscal principle, it must impact only on contracting issues. recoveries. An amendment to 42 U.S.C. § 2651 allows the
Nothing could be further from the truth. In fact, the MRS United States “to [recover] from a third party the pay of mem-
impacts on many areas of military practice. Congress has giverbers of the uniformed services as a result of tortious infliction
executive agencies numerous statutory exceptions to handlef injury or disease? As a result:
underlying MRS issues in handling claims issues, gifts, prop-
erty law issues, environmental law, and foreign relations. [The] United States has an independent right

to recover from the third party, the third
party’s insurer, or both, the amount equal to

Claims the total amount of pay that accrues or is
accrued for the period that the member is
Recovering Health Care Expenditureglost attorneys who unable to perform duties as a result of the

have been claims officers have dealt with the health care recov-

37. With the continuation of budget and personnel down-sizing, it is tempting to become creative in generating addiidaavemdmportant morale, welfare,

and recreation quality of life programs. However, great care should be taken in the mixing of the appropriated and reedpfonogisi needs for service. The
courts have found these types of arrangements to be a violation of the MRS in the past. It is wise to consult the ageropristgulation and to seek guidance
from higher headquarters before issuing the solicitatB®e alsiReeve Aleutian Airways, Inc. v. Donald E. Rice, 789 F. Supp. 417 (D.D.C. 1992) (failing to cite any
statutory authority, solicitation requiring contribution to morale fund violated the MRS); Motor Coach Industry, Inc. V2Bd#2d 958 (4th Cir. 1984) (holding
that the Federal Aviation Administration’s diversion of airport-user fees to purchase buses violated the MRS).

38. 87 F.3d 1356 (D.C. Cir. 1996).

39. Initially, Scheduled Airline Traffic Offices (SATO) filed two protests with the GAO. The GAO denied both of thesespBr#eSATO, Inc., B-257292.5, Sept.
21,1994, 94-2 CPD 1 107 (SATO challenge to solicitation); SATO, Inc., B-253856.7, Nov. 23, 1994, 95-1 CPD { 33 (SATO whallende The GAO’s decisions
were upheld in an unreported decision by the United States District Court for the District of ColGm&8ATO v. Department of Defense, Civ. A. No. 94-2128
(JHG), 1994 WL 715608, at *1 (D.D.C. Dec. 9, 1994).

40. See Scheduled Airline Traffic Offices,.Ir&7 F.3d 1356.

41. Id. at 1362. The court focused on the fact that the fees generated for the morale, welfare, and recreation account wesendegeedrhment procurement
contract where travel agents paid fees in consideration for government resources (i.e., the right to occupy agency dfficdilsgmgevernment services associated
with that space, and to serve as the exclusive on-site travel agent).

42. The district court ordered the DOD to deposit all unofficial travel money received after 5 July 1996 into the UnitdaleBisiey. The district court further
enjoined the DOD from considering, in the solicitation of a contractor for official travel services, the amount of cormessifiared or paid for unofficial travel
services.SeeScheduled Airline Traffic Offices v. Department of Defense, C.A. No. 94-2128 (JHG) (D.D.C. Nov. 25, 1996).

43. 10 U.S.C. § 1095 (Supp. V 199FeeCollection From Third Party Payers of Reasonable Costs of Healthcare Services, 32 C.F.R. § 220 (1996).

44. National Defense Authorization Act for Fiscal Years 1990 and 1991, Pub. L. No. 101-189, § 727(a)(2), 103 Stat. 189D-81 (19

45. The definition of third party insurer has been expanded to include workers’ compensation programs Seghiatonal Defense Authorization Act for Fiscal
Year 1997, Pub. L. No. 104-201, § 735(b), 110 Stat. 2598-99 (1996) (amending 10 U.S.C. § 1095¢n(a)3dfiirmative Claims NoteMedical Payments Cov-
erage and 10 U.S.C. § 109ArmY Law., Dec. 1996, at 37.

46. 10 U.S.C. § 1095(g) (Supp. | 198%eeU.S. D=rP T oF AR Forcg, AR ForcE INSTR 51-502, BRSONNELAND GOVERNMENT Recovery Craivs, para. 5.20 (1 Mar.
1997) (providing guidance on depositing collections). If the military treatment facility recovers more than the amountdjeéheereess should be forwarded as

miscellaneous receipts. If 10 U.S.C. § 1095 is not the basis for recovery, the money must be forwarded as a miscellaheous rece

47. National Defense Authorization Act for Fiscal Year 1997, § 1075, 110 Stat. at 2661-63.
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injury or disease and is not assigned to per- would constitute an improper augmentation of funds/rh
form other military dutie4? enacting 10 U.S.C. § 260BCongress provided authority for
the Secretary of Defense “to accept monetary gifts or real or
Any money that the United States recovers under this provi-personal property for defense programs, projects, and activities
sion “shall be credited to the appropriation that supports thefrom any person, foreign government, or international organi-
operation of the command, activity, or other unit to which the zation.”®* “Any money that is given as gifts may not be
member was assigned at the time of the injury or iliness, asexpended until appropriated by Congre$sHowever, “prop-
determined under regulations prescribed by the Secretary conerty that is given may be used in the form in which it was given,
cerned.”® This change means that the unit suffering the loss ofsold or otherwise disposed of, or converted into a more usable
the services of the member may now recover the costs of thdorm.”® The statute was recently amended to allow the Secre-
loss and retain it in the appropriate appropriation. tary to “accept from any foreign government or international
organization any contribution of services made by such foreign
government or international organization for use by [the]
Gifts DOD."s"

Most military practitioners are familiar with the DOD guid- The Handling of Property
ance and service regulations concerning gitddowever,
many practitioners do not stop to think about the fiscal implica-  Occasionally, an MRS issue arises when dealing with the
tions of accepting a gift. replacement of damaged government property or the proceeds
from the rental of government property.
Defense Cooperation Accountlormally, “agencies are not
allowed to accept gifts absent statutory authority because it

48. Id. at 2661-62. A new subsection (b) is added to 42 U.S.C. § 2651. The old subsection (b) is redesignated as subsection (d).

49. Id. 8 1075(f)(2), 110 Stat. at 2662. As of the date of the submission of this article, the author had been unable to filishadygpidance on this issue from

the offices of the Secretary of Defense or of the service secretaries. However, the United States Army Claims Service (idSpRUIBEd some guidance on this
statutory changeSeeAffirmative Claims Note] ost Wages Under the Federal Medical Care RecoveryAsty Law., Dec. 1996, at 38. The USARCS has taken
the position that the recovered money goes into the installation operations and maintenance account, even though the tmpagythisesdldier came from the
Army Military Pay Account. While this means that the money goes into a diffecentnt, this interpretation appears to be consistent with the intent of the statute—
to reimburse the affected command.

50. SeeU.S. DeP 1 oF ARMY, ReG. 1-100, AMINISTRATION, GIFTS AND DonaTioNs (15 Dec. 1983); U.S. &' 1 oF ArRmy, Rec. 1-101, AoMINISTRATION, GIFTs For DisTRI-

BUTION TO INDIVIDUALS (1 June 1981); U.S.d#9' T oF AIR Forcg AIR ForRcE INSTR 51-601, Gr1s To THE DEPARTMENT OF THE AIR FOrcE (19 July 1994); U.S. EF' T oF AR

ForcE, AIR ForcelInsTR 51-901, Grts FrRom ForeigN GoverRnMENTS (21 July 1994). These regulations cover gifts to the agency and to the individual. Nonappropriated
Fund Instrumentalities have different rules, and practitioners should consult the appropriate agency NAFI regulatiortion.instruc

51. Aqgift, donation, or bequest has been defined by the GAO as a gratuitous conveyance or transfer of ownership intpoxpeary wonsideratiorSeeSecretary

of the Interior, B-56153, 25 Comp. Gen. 637 (Mar. 7, 1946). The GAO has also defined what is nddeef#ideral Communication Commission—Acceptance
of Rent-Free Space and Servs. at Expositions and Trade Shows, B-210620, 63 Comp. Gen. 459 (June 28, 1984) (free extibpmpaerant services at industry
trade shows, exhibitions, conventions, and other similar events does not involve an augmentation, because there is oifaletstion

52. Chairman, United States Civil Serv. Comm’n, B-128527, 46 Comp. Gen. 689 (Mar. 7,38&7dward P. Borland, Chairman, Subcomm. on HUD-Independent
Agencies—Comm. on Appropriations, House of Representatives, B-225986, 1987 WL 101592 (Comp. Gen. Mar. 2, 1987).

53. 10 U.S.C. § 2608 (Supp. Il 1991). This statute was enacted as part of a joint resolution continuing approprigaiy/éarfl991. The same resolution
contained a supplemental appropriation for Operation Desert Shield for fiscal year 1990, as well as addressing othéeissatese feplaced 50 U.S.C. § 1151,
which was repealed. The old act had allowed the acceptance of conditional gifts to further defens&e#22t4).S.C. § 2697 (1988) (gift acceptance authority
for the Secretary of State). The authority to administer the account, to receive payments and contributions to the dtoaegppait money into and to pay from
the account have been delegated to the Under Secretary of Defense (Comptroller)/Chief FinanciaB@®#it&. D= 1 oF Derensg DirR. 5118.3, [BLEGATIONS OF
AuTtHoRITY, para. 1j (1997).

54. 10 U.S.C. § 2608(a) (Supp. Il 1991). The Department of the Air Force has issued instructions for handling giftsifrogofeernments under 10 U.S.C. §
2608. SeeU.S. D=P'1. oF AR Forcg, AR ForceINsTR 51-601, Grts To THE DEPARTMENT OF THE AIR FORCE, para. 1.8 and ch. 4 (19 July 1994).

55. 10 U.S.C. § 2608(c).

56. Id. at § 2608(d).

57. National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 1063, 110 Stat. 2652-53 (1996). tHewevemdment does not appear to
provide authority for the Secretary to accept services from an individual person. Acceptance of voluntary services Bremditgitad, absent specific statutory
authority. See31 U.S.C. § 1342 (1994). However, in some instances, Congress has granted some agencies the authority to accepd bothg#iy @md uncom-

pensated serviceSeel5 U.S.C. § 2076(b)(6) (1994) (giving the Consumer Product Safety Commission the authority to accept gifts and voluntanypedsated
services).
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Real Property Rental.Historically, any money received collecting, storing, and disposing of the propeffyAny funds
from real property leases was forwarded to the Treasury as misremaining after reimbursement of costs may be deposited into
cellaneous receipts. Congress changed this practice by enacthe accounts of morale, welfare, and recreation actiities.
ing 10 U.S.C. 8 2667(d)(®j. This provision allows the military
to deposit into special accounts all money received from the

leasing of any non-excess real propé&ttfhe money deposited The Environment
from rentals shall be used for facility maintenance, repair, or
environmental restoratid. Environmental considerations impact the practice of law in

the DOD every day. Again, many military practitioners do not
Real Property Damage Recovétylf a military member think about how the MRS impacts various environmental pro-
causes damage to DOD real property, an exception to the MRgrams and how they may be accomplisffed.
allows the service “to deduct the money from the member’s pay
to repair or replace the propertif.”But what about damage Turning Garbage Into Moneyln an effort to provide the
caused by someone who is not a member of the armed forcesPOD with incentives to establish aggressive recycling pro-
Congress addressed this issue by providing another exceptiograms, Congress created an exception to the MRS at 10 U.S.C.
to the MRS. Now “any amount recovered for damage to real§ 2577%° Paragraph (b)(1) allows the installation to take the
property may be credited to the account available for repair orproceeds from these programs and deposit them into their
replacement of the real property at the time of recov@ry.” O&M accounts to cover the costs of operations, maintenance,
and overhead associated with processing recyclables. Further
Personal Property.Prior to the enactment of 10 U.S.C. § provisions allow for the use of up to fifty percent of these funds
257554 the proceeds from the sale of lost, abandoned, orto pay for installation projects for pollution abatement, energy
unclaimed personal property found on an installation were con-conservation, or occupational health and safety. The remaining
sidered miscellaneous receipts that had to be forwarded to th@roceeds go into installation morale, welfare, and recreation
Treasury. Now these proceeds may be deposited into the instafunds™ However, should any military installation accumulate
lation operations and maintenance (O&M) accd@inthe pro- a balance at the end of any fiscal year in excess of $2 million,
ceeds should first be used “to pay for any costs associated with

58. 10 U.S.C. § 2667(d)(1) (Supp. 111990). This authority also applies to any personal property that is under thetbentieparftment in question. The use of
proceeds resulting from the transfer, sale, or use of excess property is governed by the provisions of 40 U.S.C. § 435(1998upp

59. Money received under a lease that are amounts paid for utilities and services furnished lessees by the Secretdanylumdbomlgrazing leases; or at bases
earmarked for closure under the Defense Base Closure and Realignment Act of 1990 may not be deposited into the speSalca6ddLBiC. §§ 2667(d)(1)(A),
(d)(4)-(5); Pub. L. No. 104-106, § 2831(a)(2), 110 Stat. 558 (1996).

60. 10 U.S.C. § 2667(d)(1)(B) states that 50 percent of the amount available shall be allocated to the military indtellatiba leased property is located and the
other 50 percent shall be available to the military department concerned.

61. Currently, there is no statutory exception to the MRS to allow the retention of funds to replace or to repair govemmedqrgrsonal propertysee infranotes
94-96, 104-106 and accompanying text.

62. 10 U.S.C. § 2775 (1994). Service regulations should be consulted to determine the extent of a member’s indivigual liabili

63. Id. 8 2782. The statute specifically excepts the provisions set forth in 10 U.S.C. § 2775 for recovery from a member dfftiveesnie

64. 1d. 8§ 2575as amended bMational Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 374(a)(1), 110 Stat. 281 (1996).

65. 1d. § 2575(b)(1).

66. Id. § 2575(b)(1)(a).

67. 1d. § 2575(b)(1)(b).

68. One issue that is not covered in this article is whether the creation of Supplemental Environmental Projects (StJPe)ndiyérom the Treasury in violation
of the MRS. These SUPs are normally created as part of a settlement relating to fines and penalties associated witartagtatimgronmental statutes such as
the Clean Water Act and the Clean Air AGeelLaurie DroughtonSupplemental Environmental Projects: A Bargain for the EnvironmiénBce EnvL. L. Rev.
789 (1995); Martin HarrellOrganizational Environmental Crime and the Sentencing Reform Act of 1984: Combining Fines with Restitution, Remedial @rders, Co
munity Service, and Probation to Benefit the Environment While Punishing the &Mlty. EnvTL. L.J. 243 (1995)see alsdMlichael Paul Stevenkjmits on Sup-
plemental Environmental Projects in Consent Agreements to Settle Clean Water Act Citiza® Suit§r. U. L. Rev. 757 (1994); Elizabeth R. Thagaifithe Rule
That Clean Water Penalties Must Go to the Treasury and How to Avail Hyrv. EnvTL. L. Rev. 507 (1992).

69. 10 U.S.C. § 2577 (1994).

70. 1d. § 2577(b)(2)-(3).

SEPTEMBER 1997 THE ARMY LAWYER « DA-PAM 27-50-298 37



all money in excess of $2 million shall be forwarded as miscel- Host Nations Help Defray Expensel order to safeguard
laneous receipts. United States interests, the armed forces have been deployed
with increasing frequency. In 10 U.S.C. § 2330Kongress
Separate Environmental Restoration Accouritsthe 1997 provides an exception to the MRS that allows a nation hosting
NDAA, Congress established separate environmental restorabnited States forces to contribute to the costs of the relocation
tion accounts for each military departménin addition, Con- of those forces within the host country. “[T]he Secretary of
gress addressed the issue of credits for amounts recoveredefense may now accept contributions from any nation of or in
“Any amounts that are recovered under a CERCltdsponse  support of the relocation of elements of the armed forces from
action or any amounts recovered from a contractor, insurer,or to any location within the natiori’”
surety or other person to reimburse the military department for
any expenditure for environmental response activities, shall be To Transfer or Not To Transfer? That is The Questionan
credited to the appropriate environmental restoration effort to further the intent of the Foreign Assistance Act (FAA),
account.™ Congress created numerous exceptions to the MRS. One such
exception is found at 22 U.S.C. § 2392This exception gives
Foreign Relations the President the authority to transfer State Department funds to
other government agencies, including the DOD. Such “reim-
The impact of recent world events and changing foreign pol- bursement shall be in an amount equal to the value of the
icies have had an impact on the practice of military law. defense articles or the defense services, or other assistance as
Deployments are numerous, as the United States projects itfurnished, plus any incidental expenses arising from or incident
military presence around the world to fulfill its foreign policy to operations’ Based upon this authority, augmentation of an
objectives. The MRS impacts on some of these operationalappropriation will not be considered a violation of the MRS.
issues, and military practitioners must remember that the MRS
still applies. In order to assist the DOD in accomplishing its
mission, Congress has provided numerous exceptions to theApplication of the MRS—Exceptions Recognized By The
MRS Comptroller General

71. I1d. 8 2577(c). This means that any funds in excess of a $2 million balance is to be forwarded to the General Fund of the Treasury

72. National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 321, 110 Stat. 2477-79 (1996).

73. CERCLA stands for the Comprehensive Environmental Response, Compensation, and Liability Act of 1980. This act #2ftLISdCat§8§ 9601-75 (1994).
74. National Defense Authorization Act for Fiscal Year 1997, § 321, 110 Stat. at 2477-79.

75. Congress has also provided statutory exceptions for the DOD to carry out its mission and to avoid augmentatiorvistatestieaPurpose Statute. Numerous
exceptions have been created which allow the detailing of any agency’s personnel in an effort to further the aims oftihes$istaige Act. For example, 22
U.S.C. § 2387 (1994) allows the detail of officers and employees to foreign governments or foreign government agencéstheremgno oath of allegiance to,

or compensation from, the foreign countB8ee alsad. § 2388 (detailing officers or employees to serve with international organizations, or to serve as members of
the international staff of such organizations, or to render any technical, scientific, or professional advice or senacgaoizhtion)jd. § 1451 (allowing details

of United States employees to provide scientific, technical, or professional advice to other countries with the excegisiamoéas the training of the armed forces

of those countries)d. 8 712 (allowing detail of members of the armed forces to assist in military matters in any republic in North, Centrti, Adm8aca; the
Republics of Cuba, Haiti, or Santo Domingo; or any other country during a war or declared national emergency).

76. 10 U.S.C.A. § 2350k (West Supp. 1997).

77. 1d. 8 2350k(a). Itis this authority which allows the Secretary of Defense to enter into discussions with the host natiamgctiveceosts of relocating United
States troops within the host country. As a result of the terrorist bombing of the Khobar Towers compound near DhahkaabiSaitdvas decided that United
States troops needed to be relocated within the host nation of Saudi Arabia. The cost splitting agreement, which theof ®efeztae Perry negotiated with Saudi
Arabian Minister of Defense Prince Sultan, could be based upon this gift acceptance auie@@)}N with Associated Presb,S. and Saudis to Share Cost of
Moving Troopgvisited July 31, 1996) <http://www.cnn.com/world>.

78. 22 U.S.C. § 2392.
79. 1d. § 2392(d).

80. Another exception is found at 22 U.S.C. § 2357, which allows any governmental agency to furnish commodities or semdzebusable basis to friendly
foreign countries and to international organizations for purposes consistent with Subchapter | of the FAA. Reimbursentieistprogision cannot be waived.
Under this provision, whether or not an appropriation is allowed to be reimbursed or the money is required to be fonkerdeeasuty depends on when the
reimbursement is received. Initially, reimbursements will be deposited into the agency account. Funds that are receil@@ détts of the end of the fiscal year
may be deposited into the current account. However, funds received outside that 180-day period will be forwarded toltRar@evfettee Treasury as a miscel-
laneous receiptSeeGao Rep. No. Gao/Nsiap-94-88, @sToF DOD OpPERATIONSIN SomALIA, Mar. 1994.
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Case law from the GAO has created numerous exceptions toeasons. If that is the case, the agency may forward the refund
the MRS. Many of these exceptions focus on contracting.to the General Fund as a miscellaneous reégeipt.
However, the GAO also recognizes the need for exceptions in
the handling of government property. Erroneous Payments, Overpayments, or Advance Payments.
A number of GAO cases discuss when an agency may retain an
erroneous payment, overpayment, or advance payment. In
Department of Justice—Deposit of Amounts Received from
Third Parties as Payment for Damage for Which Government
In The Contracting Arena Has Already Compensated Plainfifthe GAO determined that
“it was proper for the agency to retain the amount recovered
Replacement ContractsThe GAO recognizes an excep- from carriers or insurers up to the amount spent in advance pay-
tion allowing an agency “to retain recovered excess reprocure-ment to an employee due to damage or loss of the employee’s
ment costs to fund replacement contraétsThis allows the personal property?® In International Natural Rubber Organi-
agency to maintain the funds and to use them to fund replacezation—Return of United States Contributirthe GAO held
ment contracts whether the money is reimbursement for damthat “repayments to the United States, which were actually
ages due to defective workmanship or the government isexcess or overpayments made to the International Natural Rub-
terminating the contract for default. There is a caveat to thisber Organization, could be retained in the appropriation from
exception; “[tihe agency may only retain the amount of funds which those dues are paidf.”
necessary to reprocure the goods or services that would have

been provided under the original contra®&.™Any excess False Claims Act Recoverin Federal Emergency Manage-
money will be considered miscellaneous receipts and must banent Agency—Disposition of Monetary Award Under False
deposited into the Treasur§” Claims Acf* the GAO held that agencies may retain certain

portions of a damage award or settlement made pursuant to the
Refunds. Occasionally an agency will be entitled to a False Claim Act (FCAY?> The agency may “retain a portion of
refund® As a general rule, in the absence of express statutorymonetary recoveries received under an FCA judgment or settle-
authority, agencies must credit refunds to the appropriationment as reimbursement for false claims, interest, and adminis-
originally charged with the related costs, regardless of whethertrative expenses®® If “treble damages and penalties are
the appropriation is current or expir€dThere may be times  collected pursuant to the statute, those funds must be deposited
when the agency decides not to retain the refund for variousas miscellaneous receipts.”

81. Bureau of Prisons—Dispositions of Funds Paid in Settlement of Breach of Contract Action, B-210160, Sept. 28, 1983 &2nC67& 84-1 CPD 1 91.

82. Id. at 682-83.Seealso Army Corps of Engineers—Disposition of Funds Collected in Settlement of Faulty Design Dispute, B-220210, 65 Comp. Gepi. 838 (Se
8, 1986) (agency may retain money recovered as additional costs to reimburse appropriation).

83. Bureau of Prisons—Dispositions of Funds Paid in Settlement of Breach of Contract Action, 62 Comp. Gen. at 678, 683.

84. In this context, refunds are amounts collected from outside sources for payments made in error, overpayments, a@s &oljusen@us amounts disbursed,
to include authorized advanceSeeRep Book, supranote 7, at 6-109. Embezzled funds which are recovered are also considered &dadgpropriation Account-
ing Refunds and Uncollectibles, B-257905, Dec. 26, 1995, 96-1 CPD  130. The rule on refunds also applies when dealieditvithom example, a refund in
the form of a “credit” for utility overchargesSeeRep Book, supranote 7, at 6-111.

85. Secretary of War, B-40355, 23 Comp. Gen. 648 (Mar. 1, 1944). There are also statutory provisions for various abenp@@stofeeTreasury, Postal Service,
and General Government Appropriations Act for Fiscal Year 1996, Pub. L. No. 104-52, § 625, 109 Stat. 502 (1995); Depéwenhetetiof—Disposition of Lig-
uidated Damages Collected for Delayed Performance, B-242274, 1991 WL 202596 (Comp. Gen. Aug. 27, 1991) (liquidated daordgéd romdited to the
appropriation charged with the contract that resulted in the damages).

86. Accounting for Rebates from Travel Management Center Contractors, B-217913.3, 73 Comp. Gen. 210 (June 24, 1994).

87. B-205508, 61 Comp. Gen. 537 (July 19, 1982).

88. Id. at 540.

89. B-207994, 62 Comp. Gen. 70 (Dec. 6, 1982).

90. Id.

91. B-230250, 69 Comp. Gen. 260 (Feb. 16, 1990).

92. 31 U.S.C. § 3729 (1994%eel8 U.S.C. § 287 (1994) (concerning criminal penalties associated with false claims act prosecutions).

93. Federal Emergency Management Agers®/Comp. Gen. at 264.
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ation is being augmented. Next, is there a specific statutory
exception granted by Congress which allows the money to be
Other Areas of Application in Governmental Practice retained in the appropriation to be augmented rather than
requiring the money to be forwarded to the Treasury as a mis-
The most common noncontracting issues impacted by thecellaneous receipt? Third, if there is no specific statutory
exceptions created by the GAO are those involving the han-authorization, are there any GAO decisions which create an
dling of damaged government property. Defense Logistics  exception to the MRS? Fourth, when no exception can be
Agency—Disposition of Funds Paid In Settlement of Contractfound, is there any alternative to receiving money?
Action® the GAO examined the disposition of funds recovered
by an agency for damage to government property. The GAO
concentrated on the definitions of “refund” and “receipt” of Damage to a Government Computer
money from sources outside the appropriations process. The
GAO ruled that the “funds received could not be credited to the ~ What about the traveler who discovered the damaged gov-
appropriation charged, as the damage was unrelated to the corernment laptop, filed the claim, and agreed to accept a check?
tract’s performance?® The fact that the agency received a Is it really in the government’s best interest to accept a check if
check in the amount of $114,934.14 from the insurer, which the goal is to get the laptop repaired or replaced?
resulted in the check being treated as money received by the
agency, was crucial to the GAQ'’s decision. Since money could First, identify the appropriation that will be augmented by
not be credited to an appropriation, the money had to be for-acceptance of the check. In this instance, assume that installa-
warded as miscellaneous receifits. tion O&M funds have been used to purchase the laiftdpoes
the traveler have authority to augment the installation O&M
So what happens if an agency receives property instead oficcount? Remember that the money cannot be retained in the
cash for damaged property? May the agency keep propertynstallation O&M account to repair or to replace the laptop
offered in lieu of cash to replace government property damagedvithout an exception to the MRS. Absent an exception, any
by a negligent third party? The GAO has held that “when the amount received should be treated as a miscellaneous receipt
agency receives replacement property for damaged governmerdnd forwarded to the Treasury.
property, the agency may retain the propettylt is important
to remember, as the GAO points 8uthat the MRS applies to The next two steps are to determine whether there is a statu-
augmentation of an appropriation with money from a source tory or GAO-created exception to the MRS available so that the
outside the appropriations process. Therefore, the agency maynit may retain the money in its O&M appropriation. Based
keep the property replaced in this instance. In practice, it makesipon the discussion of the statutory and GAO-created excep-
no difference whether it is the negligent third party or his tions for handling property, abov&, practitioners should
insurer who is replacing the damaged government property. quickly conclude that there is no statutory or GAO-created
exception to receive money in this instance.

Analyzing MRS Issues Finally, if there is no exception allowing the retention of the
money, is there an alternative for replacing or repairing the lap-
So, where does a military practitioner start in trying to deter- top? Until Congress sees fit to allow the retention of money
mine the appropriate course of action in the scenarios describe@aid for personal property damage, the answer here must be a
at the beginning of this article? The four-step process proposedreative “yes.” The GAO has repeatedly held that the MRS
in the introduction can assist the military practitioner in analyz- applies only to the receipt of money. How does the traveler
ing MRS augmentation issues. First, determine what appropri-manage to avoid the problem of receiving a check? He should

94. Id.
95. B-226553, 67 Comp. Gen. 129 (Dec. 11, 1987).
96. Id. at 130.

97. This is true of any funds received as a result of a pro-government claim against any third party for damage to goweringetsonal propertySeeU.S.
Der' T oF AIR Forcg AR FoRcEINSTR 51-502, BRsONNELAND GOVERNMENT RECOVERY CLAIMs, para. 4.14 (1 Mar. 1997).

98. Bureau of Alcohol, Tobacco, and Firearms—Augmentation of Appropriations—Replacement of Autos by Negligent Third 228134 87 Comp. Gen.
510 (July 12, 1988).

99. Id.
100. For the purpose of illustrating this problem, assume the computer was properly purchased with O&M funds.

101. See supraotes 61-63, 95-99 and accompanying text.

40 SEPTEMBER 1997 THE ARMY LAWYER * DA PAM 27-50-298



work a settlement with the airline or its insurer which allows the officers when neede®® In this time of down-sizing and doing
traveler to take the computer to an authorized repair shop andnore with less, it makes no sense to require separate contracts
to have the repair shop bill the airline directly. Another solution and administration when time and money may be saved by joint
would be for the airline to replace the unit's computer by pur- solicitation and administration. A statutory change would
chasing another computer and providing it in settlement for theallow an appropriated fund contracting officer to solicit and to
damage. administer certain types of contracts that overlap some services
paid for by appropriated fundg This would provide an
exception to the MRS. Congress could add safeguards against
Use of Gifts Provided by International Private Organizations potential abuse by adding restrictions to the percentage of com-
mission that would be passed through the contract to the
How should one handle the offer made by the Friends of themorale, welfare, and recreation fulfel.
United States to purchase and donate six new Pentium comput-
ers? Normally, the first step would be to identify the appropri-  As to damage to government property, Congress has pro-
ation that the unit is seeking to augment. However, because ofided the DOD with many exceptions that have allowed the
the statutory exception that will apply in this instance, the local DOD to recover for damage to its real property and, in some
unit's appropriation is not a factor. instances, personal property, in the form of equipment and fur-
niture when associated with damaged real property. Indeed,
Next, practitioners should look to see if there is either a stat-under the Report of Survey system, government employees and
utory or GAO-created exception available to justify the accep- members of the armed forces are required to reimburse the gov-
tance of the gifts from the IPO. In this instance, research shoulcernment for any lost, damaged, or stolen propgétyt is time
lead to the statutory exception provided at 10 U.S.C. § 2608 disfor Congress to take the next step and to allow the DOD an
cussed previously in this articl®. After coordination through  exception which would enable local units who suffer damage to
appropriate channels, it is possible for the DOD to accept theaccept funds to repair or to replace government-owned personal
gift of the six computers. Remember, this authority allows the property!” Any concerns for potential abuses can be dealt with
Secretary of Defense to accept gifts of money or real or per-by simply providing statutory language requiring any funds not
sonal property for use in defense programs, projects, or activi-used to repair or to replace the damaged or destroyed property
ties. to be forwarded as miscellaneous receffsts.

Changes also appear likely in the area of procurement.fraud
Proposed Changes for the Future? “Congress has asked the Secretary of Defense to report on the
possibility of allowing the DOD to retain a portion of any
Many contracting officers believe that Congress should con-recovery made under the procurement fraud statutes to provide
sider changing the law to allow “cross-over” nonappropriated the incentive to encourage more aggressive procurement fraud
contracts to be combined by appropriated fund contractingrecovery programst® “It has been suggested that the DOD

102. See supraotes 52-57 and accompanying text.

103. As a result of a district court order, a working group was formed to propose draft legislation to amend 10 U.S.Q4Chafterproposed draft legislation
would allow the Secretary of Defense to procure official and unofficial travel services in a single solicitation. It woalld\wlany commissions or fees received
to be deposited in the respective appropriated or nonappropriated fund account. Additionally, based upon the recomnfiehdatiorkéng group, the Office of
the Undersecretary of Defense for Acquisition and Technology issued interim guidance in March 1997 concerning the profcuiesmlesgroices.

104. This would squarely address the court’s conce8theduled Airline Traffic Officeas Congress would be basically authorizing appropriated fund support to
the NAF by providing: free space and services for the contractor, the time of the appropriated funds contracting offieeapdityl to be the exclusive on-site
travel agency.

105. For example, they could mandate a fixed NAF concession fee of no more than two or three percent. This would takerthedsidi fee out of the equation
in considering the awarding of a contract; it would be the same for all bidders, and there would be no “incentive” for theazdirtgact to someone whose bid
included a higher concession fee for NAF. The focus would still be who provided the best deal for the dollar on the eghfrogriadiicitation. There is no language
in the draft legislation to address this concern, which was articulated by the c®aheiduled Airline Traffic Offices

106. SeeU.S. xP'T oF AR Forcg ManuaL 23-220, RrPorRTSOF SURVEY FOR AIR FoRCE PERSONNEL para. 16.2.13 (1 July 19965ee alsdJ.S. DeP'1 oF DEFENSE
DereNnseE FINANCE AND AcCOUNTING SERVICE-DENVER CENTER ReG. 177-102, @MMERCIAL TRANSACTIONSAT Base LEVEL, pt. V (31 Jan. 1996).

107. This is the next logical step, given the newly-expanded authority provided under 10 U.S.C. 8 2575. If an instalfetimin tize proceeds from the sale of
lost, abandoned, or unclaimed nongovernment personal property, the installation should be able to accept and to retepdiraisttoreplace damaged govern-
ment-owned personal property. New authority in this area could serve as an additional incentive for aggressive pro-gdaénsncefiection, as has been seen
in both the hospital recovery and recycling programs.

108. If the unit decides not to have the item repaired or replaced, the unit should not be allowed a windfall, and theuldreyconsidered a miscellaneous
receipt.
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retain three percent of single damage funds or $500,000, which- The MRS impacts much more of military practice than con-
ever is less, recovered in fraud cases which would be retainedracts and claims. It is an important part of the fiscal law frame-
in the installation O&M appropriatiort® This would be sim-  work and the practice of military law. The exceptions to the
ilar in concept to the program that is currently in place for the MRS, both statutory and GAO-created, make it much easier for
hospital recovery program and would be more than sufficientthe DOD and its departments to perform their missions without
incentive to energize these programs in a fashion similar to therunning afoul of the MRS. Every military practitioner should
hospital recovery program. Additionally, this would allow the be familiar with the basics of the MRS, its applications, and the
retention of a part of the costs associated with the fraud pro-exceptions that impact many areas of their practice. From con-
grams which are mandated by Congress in the first pace. tracts to claims, and in fulfilling the military’s assigned mis-
sions in the foreign relations arena, the MRS can have an

impact on the way the mission is accomplished and its success.
Conclusion

109. Major Timothy J. Pendolino et dhe Fiscal Year 1996 Department of Defense Authorization Act: Real Acquisition Reform in Hidimg® aw., Apr. 1996,
at 19 (citing the National Defense Authorization Act for Fiscal Year 1996, Pub. L. 104-106, § 1052, 110 Stat. 186, 448€£396%r. No. 104-112, at 218 (1995).

110. Id.

111. This would allow for fraud recoveries in concert with, and in addition to, the use of the False Clai®sefsuipranotes 91-94 and accompanying text.
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